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Authority: Secs. 5(d), 5(e), 80 Stat. 1298, 15
U.S.C. 1454; sec. 3, Dept. Order 177 (31 FR
6746), as amended (32 FR 3110).

Source:32 FR 11074, July 29, 1967, unless

otherwise noted.

§ 12.1 Introduction.

(a) These procedures apply to the
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discharge of the responsibility given to

the Secretary of Commerce by sections

5(d) and 5(e) of the Fair Packaging and

Labeling Act (Pub. L. 89-755, 80 Stat.

1299), hereinafter called the “Act”. The

word “Secretary”, as used hereinafter,

shall refer to the Secretary of

Commerce or his authorized delegate.

(b) The Secretary does not have the

responsibility or the authority under

the Act to issue any regulations
governing the packaging or labeling
practices of private industry.

(c) The Secretary does have the

responsibility and authority to:

(1) Determine whether the reasonable
ability of consumers to make value
comparisions with respect to any
consumer commodity or reasonably
comparable consumer commodities
is impaired by undue proliferation of
the weights, measures, or quantities
in which such commodity or
commodities are being distributed in
packages for sale at retail.

(2) Request manufacturers, packers,
and distributors, where a
determination of undue proliferation
has been made, to participate in the
development of a voluntary product
standard under the procedures
governing the Department's
voluntary standards program.

(3) Report to Congress with a
recommendation as to whether

legislation providing regulatory

"SRR EAY (5 AI89-755%, HHY
AW S AI80-1299%) A5AA4Z U A5E
RI5atol] Thet RS ol] A Rolgl Al
o] o]3yo] & g3tct. ofat o] FAIOIA AHE
E 0] U9

i)
OH
Jﬂ ru&;
Dl
i)
L
wor -
i
O
HU
rli
S
_o'h _
rlr
8 [




Q SR A @ AMIAE A 2 e

authority should be enacted, when
after 1 year following the date private
industry has been requested to
participate in the development of a
voluntary product standard it is
determined that such a standard will
not be published, or when following
the publication of such a standard it
is determined that the standard has
not been observed.
(d) The Act does not furnish a detailed,
definitive explanation of “undue
proliferation”. It does, however, point
out that the condition of “undue
proliferation” must be one which
“impairs the reasonable ability of
consumers to make value
comparisons” with respect to
consumer commodities. Generally,
therefore, the Department will
determine “undue proliferation” on a
case-by-case basis, and, accordingly,
is establishing by these procedures an
orderly process for such
determinations.
(e) As used hereinafter the term
“undue proliferation” shall refer to
such undue proliferation—of the
weights, measures or quantities in
which any consumer commodity or
reasonably comparable consumer
commodities are being distributed for
sale at retail—as impairs the
reasonable ability of consumers to
make value comparisons with respect

to such consumer commodity or
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commodities, as set out in section 5(d)
of the Act.

§ 12.2 Undue proliferation. Al 12.2 & &35t 57}
(a) Information as to possible undue @ =gt Z7F 7Hsdof st A v

proliferation.
Any person or group, including a State
or local governmental entity, is invited
to communicate information to the
Secretary concerning the possible
existence of undue proliferation. Such
communications should be in writing
and include supporting information
and explanations.
(b) Initiation of inquiry as to undue
proliferation.
Upon receipt of information regarding
the possible existence of undue
proliferation, the Secretary will
determine whether there has been a
showing of good cause warranting an
inquiry. If the Secretary determines
that good cause exists, he shall initiate
an inquiry for the purpose of finding
facts concerning the existence of
undue proliferation.
(c) Procedures for inquiry —
(1) Cooperation with State and local
officials.
Any inquiry initiated under
paragraph (b) of this section may be
conducted in cooperation with State
and local weights and measures
officials.
(2) Participation by interested persons.
The Secretary may, during the

course of the inquiry, afford
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interested persons or groups an
opportunity to submit in writing
comments, data, arguments, views,
or other information relevant to the
inquiry.

(d) Proposed determination as to

existence of undue proliferation.

(1) If, after consideration of all relevant
information, the Secretary concludes
that undue proliferation appears to
exist, he shall publish a proposed
determination to this effect. The
proposed determination shall identify
the particular consumer commodity
or commodities involved and shall be
accompanied by a concise statement
of the facts upon which it is based.

(2) Within 60 days after publication of
the proposed determination, any
interested party may submit in
writing comments, data, arguments,
views, or other information relevant
to the proposed determination. All
written submissions shall be made a
part of the public record.

(3) Within 30 days after the proposed
determination has been published,
any interested party may request in
writing an oral hearing to present his
views. The granting of such a hearing
shall be at the discretion of the
Secretary. Any such hearing shall be
public and notice thereof shall be
published at least 15 days in advance.
A transcript of the hearing shall be

made part of the public record.
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(e) Final determination as to undue
proliferation.

As soon as practicable following the
conclusion of the proceedings described
in paragraph (d) of this section, the
Secretary shall either publish a final
determination of undue proliferation, or
he shall publish a notice withdrawing his
proposed determination of undue
proliferation. In no event shall the
withdrawal of a proposed determination
operate to preclude the initiation of
another inquiry regarding the same or
similar subject matter under paragraph (b)

of this section.

§ 12.3 Development of voluntary product

standards.

(a) Invitation to participate in the
development of a voluntary product
standard.

Whenever the Secretary publishes a final
determination of undue proliferation
under § 12.2(e), he shall invite
manufacturers, packers, and distributors
of the commodity or commodities involved
to participate in the development of a
voluntary product standard in accordance
with the terms of the Act and the
Department's published procedures for
voluntary product standards. The term
“Voluntary Product Standard” as used in
this section means a standard for weights,
measures or quantities in which the
commodity or commodities are being
distributed in packages for sale at retail.

(b) Determination that voluntary
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product standard will not be published.

(1) If a voluntary product standard has
not been developed within one year
from the date on which participation
was invited, the Secretary may
conclude that a voluntary product
standard will not likely be published.
Upon reaching such a conclusion,
the Secretary will publish a proposed
determination that a voluntary
product standard will not be
published.

(2) Within 60 days after publication of
the proposed determination, any
interested party may submit in
writing comments, data, arguments,
views, or other information relevant
to the proposed determination. All
written submissions shall be made a
part of the public record.

(3) Within 30 days after the proposed
determination has been published,
any interested party may request in
writing an oral hearing to present his
views. The granting of such a hearing
shall be at the discretion of the
Secretary. Any such hearing shall be
public and notice thereof shall be
published at least 15 days in advance.
A transcript of the hearing shall be
made part of the public record.

(4) As soon as practicable following the
conclusion of the proceedings
described in paragraphs (b)(2) and (3)
of this section, the Secretary shall

either publish a final determination
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that a voluntary product standard
will not be published, or he shall
publish a notice withdrawing his
proposed determination under
paragraph (b)(1) of this section. In no
event shall the withdrawal of a
proposed determination operate to
preclude the publication of another
proposed determination under
paragraph (b)(1) of this section with
respect to the same or similar subject
matter.

(c) Determination that a published

voluntary product standard has not

been observed.

(1) Whenever the Secretary has reason
to believe that a voluntary product
standard published under these
procedures is not being observed he
shall initiate an inquiry to determine
such fact.

(2) If, on the basis of the information
developed during the inquiry, the
Secretary concludes that the
voluntary product standard is not
being observed, he shall publish a
proposed determination to this effect.
The proposed determination shall
identify the particular standard
involved and shall be accompanied
by a concise statement of the facts
upon which it is based.

(3) Within 60 days after publication of
the proposed determination, any
interested party may submit in

writing comments, data, arguments,
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views, or other information relevant Ho Fy7]|=9 X2 it
to the proposed determination. All
written submissions shall be made a

part of the public record.

(4) Within 30 days after the proposed 4. AR THO] AL EE 30 o]y, o]
determination has been published, SNGAA= AHele] Y2 52 AHT
any interested party may request in 20l M I3 = JF]5t] & A2 AW
writing an oral hearing to present his o2 QAT 4 Qlty HE3]9] 7iE o
views. The granting of such a hearing = Xt Ao 2 sttt 723 = TR
shall be at the discretion of the St Aol J23] 159 Aoj|l= 10of tj
Secretary. Any such hearing shall be st 3115 AlRfstodof sttt A 23] &7
public and notice thereof shall be 22 Y729 dH g st}
published at least 15 days in advance.

A transcript of the hearing shall be
made part of the public record.

(5) As soon as practicable following the 5. 0] 29| A|3gA|35 Y Al450] = A
conclusion of the proceedings AHS £ 25 GEEH ?ﬂ’\a Ao 7 7155t 5t
described in paragraphs (c)(3) and (4) o] 2 Al oJYjof] & A AHE 1
of this section, and upon sto], At ALSA|ZH S 0] o]siE]| 17 Q)
consideration of all relevant A| ofl st S TS ARfSEA LY, o]
information, the Secretary shall 29 A|33A|25.0] T2 Aro] Aot
either publish a final determination S A3|st= FiE ARjsto]of sttt of
that the voluntary product standard L Ao =X A EHe] Aol= 5L
is not being observed, or he shall ®Z0] tf5to] o] & A|3FA|1 50 =
publish a notice withdrawing his H O] RAF A4S IA|GH= 7107 A8
proposed determination under SHX] ofusict.
paragraph (c)(2) of this section. In no
event shall the withdrawal of a
proposed determination operate to
preclude the initiation of another
inquiry regarding the same standard
under paragraph (c)(1) of this
section.

§ 12.4 Report to the Congress. Al 12.4x 9]3] ¥ 11
Whenever the Secretary publishes a final Ao M 12.32A428A45 = AF|12.35A
determination under § 12.3(b)(4) or § 3§45z of whe}t SIS AR S oot
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12.3(c)(5), he shall promptly report such
determination to the Congress with a
statement of the efforts that have been
made under the voluntary standards
program and his recommendation as to
whether Congress should enact
legislation providing regulatory authority

to deal with the situation in question.
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